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Request for Technical Advice: At-Risk Determinations in TEFRA
partnership Proceedings

“. - gnis memorandum responds to your undated request for
technical advice on the above-referenced matter which you
forwarded on behalf of the Quality Review Staff. .

o o ISSUE
~_ Whether the "at-risk® determination for 'purposes of the
allowable loss and/or investment tax credit of either a partner
in a TEFRA partnershipor a shareholder in a TEFRA subchapter 8
corporation should be considered a "partnership item" or a E
*nonpartnership item.” ) ' _
| ‘ {
CONCLUSION '

A partner's amount at-risk under secticn 465 of the Internal
Revenue Code is a partnership {tem under section 6231 to the |
extent that amount is determinable at the partnership level. 'To
the extent that partner-level,determinations are Yequired, the -
partner's amount at-risk is an affected ttem. Co

FACTS

i Revenue agents frequently encounter cases involving
thxpayers who-are partners in partnerships governed by the
special audit provisicns of section 6221-6233 or who "are
shareholders in subchapter S corporations governed by the special
audit provisions of sections 6241-6245, In many of those cases
the taxpayer is claiming deductions and credits that are subject ' .
to the limitatiorns of section 465 and section 46(c)(B). In some
of those cases the related partnership or subchapter § corporation
is under examination.in another district and in some cases ' it is

not.
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AKALYSIS

‘ . ;

«The FTax Equity and Figcal.Responsibility Act of:,1882 (TEFRA)
and the Subchapter S Revision Act:of 1982 -enacted significant .,
procedural chafiges with .respect to tax controversles,involving ; -
pqrtnerships_andigdbqhapter S corporations respectively. See )
I.R.C. §§ 6221-6245. Under the law as it existed prior to 1982,
all adjustments to-partpership items or: subchapter -§ items were
determined and, where necessary, litigated at the, partner: or
shageholder level respectively. For entities qualifying fog
TEFRA or Subchapter S Revision Act treatment, the procedureg-
provide, for .a unified partnership or S corporation level '
proceeding. )

: ‘Section 6221 provides .that the tax treatment of. any’:
partnership jtem shall be deteymined;at the partnerghip level.

Section.6241 provides that &the taxpayer treatment of any

subchapter .S item shall-be determinegd at the corporation level. .

.- - .Bection £231(a){3) defines a partnership item as any item
required to be taken.into -account.-for the partnership’s.taxable
year under-any provision of Subtitle.A to the extent regulations
prescribed by.the Secretary prowide that. for purposes of the Sub-
title such item ies more appropriately determined at the .. ..,
partnership level then at the partper level,. Section 6245 ;
provides-a parallel definition of subchapter S item. 1In '
addition, section 6244 provides that the provisions relating to
partnership items are (except to.the gxtent modified or made
inapplicalbe in regulations) extended to.and made applicable to .
subchapter § items.

Your regquest concerns whether a partnéer's amount at risk
under section 465 is a partnership item for purposes of section.
6231(a)(3). Section 465 gererally limits an .dndividual's taxable
year losses for certain activities to the amount the individual
is at risk for at the close of the taxable year. BSection
46(c)(8) provides a similar limitation in the case of the
Investment "tax tredit.

*

Treas. Reg: § 301.6231(a)(3}-1 addresses the extent to which
the determination of a partner's ameunt at.rigk is considered a
partnership item.. It provides, that Yamounts determinable at
the partnership level, with respect 4o partpershbip assets,-
investments,, transachions .and operations necessaryrte;enable the
partperghip or the partner to determine ... [almounts.at.risk in
any: 2actiyigy. to which section 445 applies”, are-partnership
items. {Emphasis added}.l/

_ s We pote that-your request for technical advice cites n-;
Prop. Treas. Reg. § 301.6231{(a)(3)~1(a){1)(vi}. - |
That regulation has been issued in final form. T.D. 8082, 1986-1

footmnote 1/ continud en page 3
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¥yen 1f a'partner's afiount Bt risk is not a®partnérship
item, it may' be ‘an Yatfecteéd “ffem ™ Any" ltem s an *affected
item® ‘o the ektebt“i;fis*aﬁigctbﬁfby,a pa;EneEshib‘§teﬁ1“
TIRICSE 6231(4) {5)7 The period of ‘limitation for. assessipg fax
attTTbutable to’dn affedted itén'ls the same as for a partnership
'gi ,té,m-.-.g’. v,‘[«_. R.Co ‘ s 6 2 29 . . . . B

According to Temp. Treas. Reg. § 301.6231(a)(5)~1T(c}),
an afféected fteém {ficludes items unrelated to the 'itéms reflected
on' the partnership return. Application of the at risk limitation
tndet"secticn 465 to’a partner with respect ,to'a loss flowing
from & patthership-if ah“affected item’ to the extent it is not a
partnership item. '

‘A’ détermination  bf'whethet a‘parthei’s amount at risk is.a,
partiiership item depends upon Whether ‘the detérmination of .the
amount at risk-ifs'made’‘at the partner~level or the partnership-
level. The determination of a partner's amount at risk ‘generally
involves several determinbdtions,” some of which can be made at the
partnership-level and others that can only be made at_ the
partnér-level."! Td¢he cxtent that such detgrminations can be
made at the partnership-level, a partner's basis and amount at
risk are partnership items:  to the extent that partner-level
determinations are required, they are affected items. Treas.
Reg. § 301.6231(a)(3)~1(a)(1){(vi)(c). and Temp. Tieas. Reg. §
301.6231(a) (5)-1T(c}).

For example, a partner's amount atyriek. would Fequire a
partnership-level determination where a partnership engaged in an
activity subject to section 465 had borrowed an amount for use in
that activity. The partner's share Of ‘the partnership "liability
for purposes of section 465 would require a partnership-level
determination. As a result, that portion of the partner's amount
at-risk would be a partnership item under section 6231.

footnote 1/ continued

1/: C.B. 359. In response to comments similar to those
raised in your memorandum, the final regulation was modified.
Those comments pointed out that perscnal arrangements between a
partner and-.a third party may be relevant in determining to wvhat
extent a partner is “at-risk”™ in a partnership activity to which
section 465 applies. The commentators expressed concern that
‘proposed section 301.6231(a)(3)-1{a)(l){vi)(c) treated these
personal arrangements as "partnership items." As a result, when
the /inal regulations were issued, the phrase "determinable at
the ‘partnership level” was added to make clear that such perseonal
arrangomontt are net partner.iip items. T.D. H0B2.




Where a partner borrowed money to purchasc a partnership
interest in a partnership engaged in an activity subject to
section 465, the character and amount of the borrowing for
purposes of section 465 would require a partner-level
determination.' The partner's amount at risk attributable to that
borrdwing would be an affected item, Temp. Treas. Reg. §
301.823L({a) {6)~1T(a) .

- If a change in a partner's tax liability cannot be made
without one or more partner~level determinations, that portion of
the change of tax liability attributable to the partner~level
determination shall be made under the normal non-partnership
audit provisions (relating to deficiency procedures).” Thus,
changes in a partner's tax liability with respect to affected
items .that require=par:na§ﬁieﬂeladeterminatipns {such as a-
partner’s at risk amount that depends upon the source from which
the partner obtained the funds that the partner contributed to
the partnership) are subject to normal deficiency procedures.
Temp. Treae: Reg..§. 30hp6231 () (6)~1T{a).

‘We -hope this memorandum -{ie responsive to your concerns
regarding at risk determinations under the TEFRA audit
provisions,

_PATRICK J. DOWLING

KATHLEEN E. WHATLEY

RATHLEEN B. WHATLEY
Chief, Tax Shelter Branch
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